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STATE OF MICHIGAN 
 

IN THE SUPREME COURT 
 
LISA TYRA 
 
 Plaintiff-Appellee,   Supreme Court No.     148079 
      Court of Appeals No:    298444 
      Lower Court Case No.  09-103111-NH 
v.          
 
ORGAN PROCUREMENT AGENCY OF 
MICHIGAN, a Michigan corporation d/b/a  
GIFT OF LIFE MICHIGAN, STEVEN COHN, M.D., 
DILLIP SAMARA PUNGAVAN, M.D., WILLIAM  
BEAUMONT HOSPITAL, a Michigan corporation,  
and JOHN DOE, believed to be Transplant Coordinator, 
 
 Defendants-Appellants. 
 
_________________________________________________________________________ 
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STATEMENT OF QUESTIONS PRESENTED 

 1. Whether Zwiers v Growney, 286 Mich App 38 (2009) was overruled by Driver 

v Naini, 490 Mich 239 (2011)? 

  Defendant-Appellant Gift of Life says “Yes” 
  Plaintiff-Appellee says “No” 
  The trial court did not consider this issue 
  The Court of Appeals implicitly said “No”.  
 
 2. Whether Defendant’s affirmative defenses were defective because they did 

not specifically state the grounds for this defense?   

  Defendant-Appellant Gift of Life says “No” 
  Plaintiff-Appellee says “Yes” 
  The trial court said “No”.   
  The Court of Appeals said “Yes”. 
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INTRODUCTION 

 In the Order setting oral argument on this Application for Leave, this Court directed 

the parties to be prepared to address two issues at oral argument: (1) whether Zwiers v 

Growney, 286 Mich App 38 (2009) was overruled by Driver v Naini, 490 Mich 239 (2011) 

and (2) whether Defendant’s affirmative defenses were defective because they did not 

specifically state the grounds for this defense?  The application for leave to appeal and 

supporting brief submitted by Defendant-Appellant Organ Procurement Agency of Michigan 

d/b/a Gift Of Life Michigan (“Gift of Life”) addressed the first issue in depth.  Gift of Life 

submits its supplemental brief to address the second issue.   

ARGUMENT 

 What constitutes adequate notice depends upon the circumstances.  This is not the 

first medical malpractice action filed after the major, statutory, tort reform of the 1990s.  

Nor is this the first time that this Court has considered the interaction between sections 

2912b and 5856 of the Revised Judicature Act.1  Instead, the Legislature and this Court 

have together established both (1) a clear and unambiguous timeline that a plaintiff must 

follow before filing a medical malpractice lawsuit and (2) clear and unambiguous 

consequences for not following the statutory timeline.     

 It is undisputed that (1) Plaintiff-Appellee did not follow this required timeline, (2) her 

filing the complaint therefore did not commence a medical malpractice lawsuit, (3) the 

statute of limitations was not tolled by her filing the complaint and (4) the statute of 

limitations expired on December 8, 2009.  One argument raised by Plaintiff-Appellee is that 

the statute of limitations affirmative defenses were not sufficient, which Plaintiff-Appellee 

                                            
1   MCL 600.2912b and 600.5856 respectively.  
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contends completely absolves her from the consequences of not following the timeline 

mandated by the Michigan Legislature.   

A. The affirmative defense that Gift of Life submitted to raise the 
statute of limitations defense exceeded the requirements set by 
this Court in the first Roberts v Mecosta County General Hospital 
decision and therefore did not constitute a waiver of this 
defense.    

 In Roberts v Mecosta County General Hospital, 466 Mich 57; 642 NW2d 663 (2002) 

(“Roberts I”), this Court considered whether the defendants had waived or forfeited their 

right to contend that the plaintiff had not complied with the content requirements of section 

2912b.  In Roberts I, this Court held that:  

Absent an express waiver of its right to contest the adequacy of 
plaintiff's notice of intent or to assert the statute of limitations as 
a defense, defendant cannot forfeit, or “waive,” those rights 
until the tolling provision becomes an issue.  This is because a 
tolling provision effectively works to negate a statute of 
limitations defense raised by a defendant.  Thus, unless done 
so expressly, the only ways in which a defendant could 
effectively “waive” any objections to plaintiff's fulfillment of the 
requirements of § 5856(d) would be to fail to invoke the 
pertinent statute of limitations after a plaintiff files suit or to fail 
to object to the adequacy of the notice of intent after a 
plaintiff advances tolling as a response to a statute of 
limitations defense.   

 
466 Mich at 67 (emphasis added).   

 Roberts I held that failure to comply with any of the notice requirements of section 

2912b prevented the plaintiff from relying upon the tolling provisions of section 5856.  466 

Mich at 70-71.  The Michigan Legislature subsequently amended the portion of section 

5856, which limits the scope of Roberts I; however, this amendment does not affect the 

portion of Roberts I applicable to this case.2  Even after this amendment, a plaintiff’s failure 

                                            
2   In Roberts I, the plaintiff had not complied with the notice of intent content requirements.  
In Bush v Shabahang, 484 Mich 156, 166-170; 722 NW2d 272 (2009), this Court described 
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to comply with the notice period provisions in section 2912b still prevents the filing of a 

complaint from commencing a medical malpractice action and tolling the statute of 

limitations.  MCL 600.5856(c); Driver v Naini, 490 Mich 239, 257-258; 802 NW2d 311 

(2011).  Therefore, while section 5856 is now more limited in scope, Roberts I still controls 

whether a defendant in a medical malpractice action has waived the right to raise the 

statute of limitations as an affirmative defense.   

 In this case, Gift of Life raised the following affirmative defenses:  

4. Plaintiff’s claims set forth in this Complaint are barred by 
the applicable statute of limitations and/or statute of repose.  
 
11. Plaintiff failed to comply with the notice provisions of 
MCL 600.2912b; MSA 27A.2912b and that Plaintiff’s action is 
thus barred; Defendant gives notice that it will move for 
summary disposition.3 
 

(Exhibit A: Affirmative Defenses 4 and 11).  Plaintiff-Appellee denied both affirmative 

defenses, contending that they were not true.  (Exhibit B: Response to Affirmative 

Defenses 4 and 11).  Plaintiff-Appellee did not mention tolling in its response to the 

affirmative defenses.  (Id.).   

 Therefore, Gift of Life raised the statute of limitations as an affirmative defense in its 

Affirmative Defense 4.  Under Roberts I, Gift of Life was not required to raise Plaintiff-

Appellee’s failure to comply with the notice provisions of section 2912b until she argued 

that the statute of limitations had not run because it had been tolled.  Instead of waiting, 

                                                                                                                                                 
how the amendments changed the effect of content errors in a notice of intent upon the 
tolling provisions.  This case, however, deals with a notice period error.   
 
3 In subsequent affirmative defenses, Gift of Life challenged the content and adequacy of 
the Notice of Intent, confirming that Affirmative Defense 11 was objecting to the timing of 
the filing of the lawsuit after service of the Notice of Intent.   (Exhibit A, Affirmative Defense 
12 and 13).   

R
E

C
E

IV
E

D
 by M

SC
 4/6/2015 10:21:10 A

M



 

4 
 

LI
P

S
O

N
, N

E
IL

S
O

N
, C

O
LE

, 
S

E
LT

Z
E

R
&

 G
A

R
IN

, P
.C

., 
39

10
 T

E
LE

G
R

A
P

H
 R

D
., 

S
U

IT
E

 2
00

, 
B

LO
O

M
F

IE
LD

 H
IL

LS
, M

I 
48

30
2 

 (
24

8)
 5

93
-5

00
0 

however, Gift of Life raised the failure to comply with the notice provisions of section 2912b 

as Affirmative Defense 11.  Therefore, under Roberts I, Gift of Life did not waive or forfeit 

its statutory of limitations affirmative defenses, and these defenses were not defective.   

B. Gift of Life did not waive its statute of limitations defense by 
filing an affirmative defense based upon the affirmative defense 
used by the defendants in Burton v Reed City Hospital to raise 
the identical issue.    

 Gift of Life did not draft its affirmative defenses in this case from scratch.  Instead, it 

modeled its affirmative defenses upon those used in a prior published decision: Burton v 

Reed City Hospital Corp, 471 Mich 747; 691 NW2d 424 (2005).  Like the affirmative 

defenses pled by Gift of Life, the affirmative defense raised by the defendant in Burton 

provided that:  

5. That plaintiff’s claim is barred by the applicable statute of 
limitations. 

* * * 

12. That plaintiff has failed to comply with the provisions of 
MCLA 600.2912B and MCLA 600.2912d, et seq[.], and 
plaintiff’s claim must, therefore be dismissed.   

Burton, 471 Mich at 748 (all alterations in original).  This Court found that “defendants 

specifically raised the statute of limitations and plaintiff’s compliance with MCL 600.2912b 

in their answer and affirmative defenses.”  471 Mich at 755.  Burton then held that the filing 

of the complaint did not commence a medical malpractice lawsuit and toll the statute of 

limitations because the plaintiff had not waited the period of time required by section 2912b 

before filing the complaint.  471 Mich at 756.   

Because Gift of Life was making precisely the Burton statute of limitations 

argument, it used the Burton affirmative defenses.  It is extremely unusual for a party to 

have the benefit of an affirmative defense whose use has been approved by this Court.  
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When a party uses such an approved form, the party is following the guidance from this 

Court and also intending to provide notice that the same legal issue is being raised as in 

the prior case.  Moreover, a party receiving the Burton affirmative defense should be on 

notice that the identical issues are being raised.   

Consequently, by using the Burton affirmative defenses, Gift of Life was raising, not 

waiving, the Burton statute of limitations argument.  See Roberts I, supra, 466 Mich at 67.  

Therefore, this Court should confirm that the Burton affirmative defenses used by Gift of 

Life were not defective, but instead "specifically raise[s] the statute of limitations and 

plaintiff's compliance with MCL 600.2912b."  471 Mich at 755.   

C. Plaintiff-Appellee knowingly chose to deny the Burton affirmative 
defenses instead of taking any steps to learn more about the 
bases for these defenses.   

Despite the fact that Gift of Life used the Burton affirmative defenses to raise the 

Burton legal argument, Plaintiff-Appellee has contended that it did not understand why Gift 

of Life was contending that the statute of limitations barred her claim.  The primary 

purpose of pleadings is to notify adverse parties of the claims or defenses being raised in 

the litigation.  See, e.g., Stanke v State Farm Mutual Automobile Insurance Company, 200 

Mich App 307, 317; 503 NW2d 758 (1993).  Therefore, the Michigan Court Rules provide a 

number of options to a party concerned the adversary's pleadings have not provided 

sufficient notice of a claim or defense.   

The first is a motion for a more definite statement, which is permitted "[i]f a pleading 

is so vague and ambiguous that it fails to comply with the requirements of these rules."  

MCR 2.115(A).4  The proper remedy upon granting such a motion is an order requiring that 

                                            
4   The Court of Appeals has held that while “affirmative defenses should be part of the 
responsive pleadings, affirmative defenses do not amount to a pleading by themselves.”  
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the adverse party file an amended pleading that cures the deficiency.  Therefore, Plaintiff-

Appellee could have requested an order compelling Gift of Life to explain why she had not 

complied with section 2912b and why the statute of limitations barred her claim.   

A second option is a motion for summary disposition, which is permitted if an 

"opposing party has failed to state a claim on which relief can be granted" or an "opposing 

party has failed to state a valid defense to the claim asserted against him or her."  MCR 

2.116(C)(8), (9).  In this circumstance, the trial "court shall give the parties an opportunity 

to amend their pleadings as provided by MCR 2.118, unless the evidence then before the 

court shows that amendment would not be justified."  MCR 2.116(I)(5).  It is well 

established that leave to amend pleadings should be given freely. MCR 2.118(A)(2).  

Accord Ben P Fyke & Sons v Gunter Co, 390 Mich 649, 656; 213 NW2d 134 (1973).  

Therefore, had Plaintiff-Appellee filed a motion under MCR 2.116(C)(9), she could have 

received a more detailed statement of the affirmative defenses.   

A third, less formal, option is for counsel confronted with a pleading believed to be 

deficient is to contact opposing counsel, explain why the pleading does not adequately 

state a claim or defense and request that the adverse party stipulate to an order requiring 

the filing of an amended pleading that corrects the deficiency.  See, e.g., MCR 2.118(A)(2).  

Plaintiff-Appellee did not take this route either.   

 Instead of exercising any of these options, Plaintiff-Appellee expressly denied the 

Burton affirmative defenses.  Notably, while Plaintiff-Appellee denied many of the 

                                                                                                                                                 
McCracken v City of Detroit, 291 Mich App 522, 528; 806 NW2d 337 (2011).  Just like 
pleadings, however, affirmative defenses may be “amended in accordance with MCR 
2.118.”  MCR 2.111(F)(3).  Therefore, as the Court of Appeals recognized in this matter, 
MCR 2.115(A) should apply to affirmative defenses and should authorize a trial court to 
order that a defendant amend its affirmative defenses if they do not contain the specificity 
required by MCR 2.111(F)(3) or another rule.  302 Mich App at 215.   
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affirmative defenses raised by Defendants-Appellants, Plaintiff-Appellee also objected to 

some because they “did not put Plaintiff on notice of the bases for Defendant's allegations 

and prayer for relief."  (See, e.g., Exhibit B: Plaintiff's Response to Affirmative Defense 10).  

Therefore, Plaintiff-Appellee made a knowing and intentional decision not to challenge the 

sufficiency of the Burton affirmative defenses or seek additional information regarding the 

factual basis for these defenses.   

 In summary, after Gift of Life raised affirmative defenses that complied with the 

requirements of Burton and exceeded the requirements of Roberts I for its statute of 

limitations argument, Plaintiff-Appellee did nothing.  If any party has waived the right to 

raise a legal argument, it was the Plaintiff-Appellee who made a knowing decision not to 

seek additional information about the Burton affirmative defenses.  Therefore, this Court 

should confirm that the Burton affirmative defenses used by Gift of Life were sufficient and 

not defective.   

CONCLUSION AND RELIEF REQUESTED 

 This Court should reverse the decision by the Court of Appeals and reinstate the 

order granting summary disposition to Defendant-Appellant Gift of Life.   

    Respectfully submitted,  
/s C. Thomas Ludden    
C. Thomas Ludden (P45481) 

    Karen A. Smyth (P43009) 
    Lipson, Neilson, Cole, Seltzer & Garin P.C. 
    Attorneys for Defendant-Appellant Gift of Life 
    3910 Telegraph Road, Suite 200 
    Bloomfield Hills, Michigan 48302 
    (248) 593-5000 

Dated: April 5, 2015   tludden@lipsonneilson.com   
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STATE OF MICHIGAN 
 

IN THE SUPREME COURT 
 
LISA TYRA 
 
 Plaintiff-Appellee,   Supreme Court No.     148079 
      Court of Appeals No:    298444 
      Lower Court Case No.  09-103111-NH 
v.          
 
ORGAN PROCUREMENT AGENCY OF 
MICHIGAN, a Michigan corporation d/b/a  
GIFT OF LIFE MICHIGAN, STEVEN COHN, M.D., 
DILLIP SAMARA PUNGAVAN, M.D., WILLIAM  
BEAUMONT HOSPITAL, a Michigan corporation,  
and JOHN DOE, believed to be Transplant Coordinator, 
 
 Defendants-Appellants. 
_________________________________________________________________________ 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that on April 6, 2015, I electronically filed a Supplemental Brief Supporting 
Application for Leave to Appeal by Defendant-Appellant Gift of Life, Exhibits and this Certificate of 
Service, with the Clerk of the Court using the ECF system which will send notification of such filing 
to the following:  N/A 
 
and I hereby certify that I have mailed by United States Postal Service the above-referenced 
document(s)  to the following non-ECF participants: 
 
Mark Granzotto, Esq. 
684 11 Mile Road, Suite 100 
Berkley, MI 48072 
     
Julie McCann O’Connor 
Richard M. O’Connor 
40701 Woodward Avenue, Suite 105 
Bloomfield Hills, Michigan 48304 
 
Donald M. Cutler, Esq. 
595 Pine Valley Way 
Bloomfield Hills, MI 48302 
 

/s C. Thomas Ludden    
C. Thomas Ludden (P45481) 

    Lipson, Neilson, Cole, Seltzer & Garin P.C. 
tludden@lipsonneilson.com  
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